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JUDGMENT
The foll owi ng Judgnment of the Court was delivered:
COVMON CAUSE
A REGQ STERED SOCI ETY
V.
UNI ON OF I NDI A & OTHERS
JUDGMENT

Kul di p Si ngh, J

Conmon cause - a society registered under the Societies
Regi stration Act, 1860 which takes up various matters  of
general public interest/inportance for redress before the
courts - through its Director M. H.D. Shourie, has filed
this public interest petition under Article 32 of the
Constitution of India. The primary contention raised in the
petition is that the cunulative effect of the three
statutory provisions, namely Section 293A of the Conpanies
Act 1956, Section 13A of the Incone-tax Act 1961 and Section
77 of the Representation of People Act 1950 is, to bring
transparency in the election-funding. People of India nust
know the source of expenditure incurred by the political
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parties and by the candidates in the process of election. It
is contended that the nandatory provisions of |aw are being
violated by the political parties with inmpunity. During the
el ections crores of rupees are spent by the politica
parties w thout indicating the source of the noney so spent.
According to M. Shourie the elections in this country are
fought with the help of noney-power which is gathered from
bl ack-sources. Once elected to power, it beconmes easy to
collect tons of black-noney which is wused for retaining
power and for re-election,, The vicious circle, according to
M. Shourie, has totally polluted the basic denocracy in the
country.

Section 293A of the Conpanies Act, 1956 (the Conpanies
Act) is as under

"293A. (1) Notwithstanding anything

contained in any other provisions

of this Act® (a)~ no Government

conpany; and

(b) no other conpany which has been

in existence for less than three

fi nanci al years.

shall contribute any ~amount or

amounts, directly or indirectly,

(i) to any political party; or

(ii) for any /political purpose to

any person.

(2) A conpany, not being a conpany

referred to in clause (a) ~or

cl ause(b) of sub-section (1), my

contribute any anount or- anounts,

directly or indirectly

(a) to any political party; or

(b) for any political purpose to

any person:

Provided that the. anpunt ~or, as

the case my be, the aggregate of

the anounts which my be SO

contributed by a conpany ‘in any

financial year shall not exceed

five percent of its average  net

profits determined in accordance

with the provisions of sections 349

and 350 during the three

i medi ately precedi ng financi a

years.
Provided further that no  such
contribution shall be nmade by a
conpany unl ess a resol ution

aut horizing the maki ng of such
contribution is passed at a neeting
of the Board of Directors and such
resol ution shall, subject to the
ot her provisions of this sections
be deemed to be justification in
law for the maki ng and the
acceptance of t he contribution
aut hori zed by it.

Expl anation: Where a portion of a
financial year of the conpany falls
before the commencenent of the
Conpani es (Anendnent) Act, 1985,
and a portion falls after such
comencement, the latter portion
shall be deemed to be a financia
year within the meaning, and for
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the purpose, of this sub-section
() e
(4) Every conpany shall disclose in
its profit and |oss account any
amount or anounts contributed by it
to any person during the financia
year to which that account rel ates,
giving particulars of the tota
anmount contributed and the nanme of
the party or person to which or to
whom  such anmount has been
contributed.”
Section 13A of the Income-tax Act, 1961 (the Inconme-tax Act)
i s reproduced hereunder
"13A. Any incone -of a politica
party which is chargeabl e under the
head 'l ncone fromhouse property’
or- " Income ~fromother sources’ or
any ‘incone by way of  voluntary
cont'ributions recei ved by a
political party from any person
shall not be included in the tota
i ncone of the previous year of such
political party:
Provi ded t hat
(a) such political party keeps
and mai ntai ns' such books of account
and ot her docunents as woul d enabl e
the [Assessing] Oficer to properly
deduce its incone therefrom
(b) in respect of ~each such
vol untary contribution in excess of
ten thousand rupees, such politica
party keeps and maintains a record
of such contribution and the nane
and address of the person who has
made such contribution; and
(c) the accounts of such
political party are audited by an
accountant as def i ned in the
Expl anati on bel ow sub-section (2)
of Section 288.
Explanation.......................
Section 77 of the Representation of Peoples Act, 1950 (the
RP Act) is in the following term
"77. Account of election expenses
and maxi mum thereof. - (1) Every
candidate at an election shall
either by hi nsel f or by his
el ecti on agent, keep a separate and
correct account of all expenditure
in connection with the election
i ncurred or authorized by himor by
his election agent between [the
dat e on whi ch he has been
nom nat ed] and t he dat e of
decl aration of the result thereof,
bot h dates inclusive.
[ Expl anation 1. Notw t hstandi ng any
judgrment, order or decision of any
court to t he contrary, any
expenditure incurred or authorized
in connection with the election of
a candidate by a political party or
by any ot her association or body of
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persons or by any individual (other
than the candidate or his election

agent) shall not be deened to be,
and shall not ever be deened to
have been, expendi ture in
connection W th t he el ection

incurred or aut hori zed by the

candi dates or by his el ection agent

for the purposes of this sub-

section.’

It is averred in the petition that nost of the
political parties in the country - registered and recogni zed
by the Election Conmission - have, for many vyears, been
flouting the provisions of . the Incone Tax Act so nuch so
that they have not been maintaining accounts as required
under Section 13A of” the Incone Tax Act. Mst of the
political parties ~have not been filing returns of incone in
viol ation of the mandatory provisions of |aw According to
The petitioner it is a matter of combn know edge that
political parties receive |large anounts of noney by way of
donati ons/contributions from conpaniies on a quid pro quo
basis. The conpanies invest to seek favours when the party
is in power. Neither the companies nor the political parties
show the contributi ons/donations in their account-books. The
donations and contributions received by the politica
parties are obviously out-of- account and in the nature of
bl ack noney which would not figure in the bal ance sheets of
t he compani es concerned. There is, thus, patent violation of
Section 293A of the Conpanies Act~ and Section 13A of the
I nconme Tax Act.

The Union of India has filed counter affidavit dated
Cct ober 7, 1995. Supplenmentary affidavit has also been filed
on February 13, 1996. W may at this stage indicate the
position regarding filing of returns of incone by the
political parties as disclosed by the Union of India in the
two counter affidavits.

Al India Forward Block did not file any return of
i ncome. The departnent served notices under Section 142(1)
of the Income Tax Act on the party on Septenber 21, 1995 and
Novermber 30, 1995. The party has not filed any return
despite notices.

Bhartiya Janta Party did not file —any return till
Decenmber 28, 1995 when in response to the notice issued by.
the I ncone Tax Department on Decenber 4, 1995, the party
filed return of incone for the assessnment year 1995-96. The
party also furnished information as required by the
department for the accounting period ending March 31, 1993
and March 31, 1994. According to the department the returns
of incone filed by the party suffered frominfirmties as it
did not include accounts of the State units.

The Conmuni st Party of India and the Communi st-Party of
India (Marxist) have been filing their returns of | income
regul arly.

The I ndi an National Congress did not file any return of
income. The incone tax departnent issued notice dated
Decenber 3, 1995 and letters dated Novenber 30, 1995 and
January 17, 1996. Shri Sita Ram Kesri, Treasurer of the
party, has filed an affidavit dated February 16, 1996
stating that the returns of income relating to the
assessment years 1993-94, 1994-95 and 1995-96 have been
filed on Decenber 14, 1995.

The Janta Dal did not file any return of incone for al
these years. Despite notices issued by the departnment on
Sept enber 21, 1995 and January 17, 1996 the return of income
has not been fil ed.
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The Janta Party (JP) and the Revolution Socialist Party
have not been filing return of incone.

Al India Anna Dravida Minnetra Kazagam (Al ADMK) has
filed return of incone for the assessnent years 1979-80 to
1986-87. The party has not filed the return for the year
1987-88 to 1995-96, however, the party has filed on January
10, 1996 a list of donations of Rs. 10,000 or nore received
during the period relevant to the assessnment years 1988-89
to 1995-96.

Dravi da Munnetra Kazhagam (DVMK) has filed the return of
income from 197-80 till 1995-96. Sone of the returns,
however, are not valid and some were filed bel atedly.

Section 13A of the I'nconme Tax Act was introduced by way
of anendnent which cane into force on April 1, 1979. The
political parties were required to file return of income for
every assessnent year from 1979-80 onwards. Except the
Conmuni st Party of India, the Communist Party of India
(Marxist), the DW and the Al ADMK, no other has been filing
return of / incone as required under |aw. Notices were issued
to the political parties sone tine.in the year 1990 calling
for returns of incone for the assessnment years 1986-87 and
onwards. There is nothing on the record to show, why the
i ncome tax department did not issue notices to the politica
parties for the period prior to 1986-87. The politica
parties have failed to file returns for all the years from
April 1, 1979 till the assessnent’ year 1990-91 and
thereafter till-date. The reason given by the Union of
India, in the counter affidavit, for not taking any action
agai nst the parties is as under:

"I submit that nost of the State

and nat i onal l-evel politica

parties have not been filing their

returns of income, and statutory

noti ces issued have not been

conplied with as nentioned  above.

In sone cases, in reply to

statutory notices issued hy the

Assessing Officer, sonme politica

parties took a stand that they do

not have any income which is |iable

to be taxed and their sources of

income are only those which are

specifically exenpted by section

13A of the Income Tax Act and that,

therefore, they are not required to

file returns of their income. In

cases where notices were issued as

stated above, since there was no

definite information available to

the Assessing Oficers that the

parties were having incomes above

t axabl e limts as per t he

provisions of the Incone Tax Act,

the proceedings initiated by issue

of statutory notices were dropped

with the observation that in case

any information or additional facts

cone to the notice to the

Aut horities concerned, action under

Section, 147 of the Incone Tax Act

woul d be taken.

It is obvious that there has been total in-action on
the part of the Government to enforce the provisions of the
Income Tax Act relating to the filing of a return of income
by a political party. The provisions of Section 134 of
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Income-tax Act read with Section 293A of the Conpani es Act
clearly indicate the |legislative schene the object of which
isto ensure that there is transparency in the process of
fund-collecting and incurring expenditure 'by the politica
parties. The requirenent of maintaining audited accounts by
the political parties is mandatory and has to be strictly
enforced. It was obligatory for the incone tax authorities
to have strictly enforced the statutory provisions of the
Income Tax Act. W nmay refer to Sections 139 (48), 142(1)
and 276 CC of the incone tax which are rel evant:

139.(4B) The chi ef executive
of ficer (whether such chi ef
executive of ficer i's  known as
Secretary or by any ot her
desi gnati on) of every politica
party shall, if the total income

in respect of which the politica

party is assessable (the tota

i ncome for this purpose bei ng
conputed wunder this Act w thout
giving effect to the provisions of
section 13A) exceeds the maxi mum
amount which isnot chargeable to
i ncome-tax, furnish  a return of
such incone of the previous year in
the prescribed formand verified in
the prescribed nanner and setting
forth such other particulars as may
be prescri bed and al | t he
provisions of this Act, ~shall, so
fan as nmay be, apply as-if it were
areturn required to be furnished
under subsection (1).]

I nquiry before assessnent.

142. (1) For the purpose of nmaking
an assessnent under this. Acc, the
[ Assessing] Officer nay serve on
any person who has nmde a return
under section 139 [or in whose case
the time allowed under sub-section
(1) of that section for furnishing
the return has expired a notice
requiring him on a date to be
therein specified,

[(i) where such person has not
made a return [within the tine
al | owed under sub-section (1) of
section 139] to furnish a return of
his income or the income of any
ot her person in respect of which he
is assessable under this Act, in
the prescribed formand verified in
the prescribed manner and setting
forth such other particulars as my
be prescribed, or]

[(ii)]to produce, or cause to
be produced, such accounts or
docunent s as t he [ Assessi ng]
Oficer may require, or

[(iii)]to furnish in witing

and verified in the prescribed
manner information in such form and
on such poi nts or matters

(including a statenment of al |
assets and liabilities of t he
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assessee, whether included in the
accounts or not) as the [Assessing]
Oficer may require: Provided that-

(a) the previous approval of
the [Deputy] Conmi ssioner shall be
obt ai ned bef ore requiring the
assessee to furnish a statement of
all assets and liabilities not
i ncluded in the accounts;

(b) the [Assessing] Oficer
shall not require the production of
any accounts relating to a period
nore than three years prior to the
previ ous year.

Failure to furnish returns of
i ncone 276CC, |f a person willfully
fails to furnish in due tinme. the
return of i ncome which he is
requi'red to furni sh under
subsection (1) of section 139 or by
notice given under [clause (i) of
sub-section (1) of section 142] or
section 148, he shal | be
puni shabl e,

(i) in a/case where the anopunt
of tax, whi ch' woul d have been
evaded if the failure had not been
di scovered, exceeds one hundred
thousand rupees, with ri gorous
i mprisonnment for a termwhich shal
not be less than six nonths but
whi ch may extend to seven years and
with fine;

(ii) in any other case , with
i mprisonnent of a termwhich shal
not be less than three nonths but
which may extend to three years and

with fine:
Provi ded that a person shall not be
pr oceeded agai nst under t his

section for failure to furnish in

due time the return of incone under

subsection (1) of section 139

(i) for any assessnent year
conmencing prior to the 1lst day of
April, 1975; or

(ii) for any assessnent year
of comrencing on or after the 1st
day of April, 1975, if

(a) the return is furnished by
him before the expiry of the
assessnent year; or

(b) the tax payable by himon

the total income determ ned on

regul ar assessnent, as reduced by

the advance tax, if any, paid, and

any tax deducted at source, does

not exceed three thousand rupees.]"

The political parties, therefore, are under a
statutory obligation to furnish a return of income for each
assessment year. To be eligible for exenption fromincone-
tax they have to nmintain audi ted accounts and conply
with the other conditions envisaged under Section 13A of
the I ncome-tax Act. Adnittedly nost of the parties have
done neither. 1t is not a matter where the parties have




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 16

over | ooked to file areturn of income by accident once
or twice. The political parties have in patent violation of
law - neither nmintained audited accounts nor paid tax since
1979-80. - Subsection 4B of Section 139 of the Inconme Tax
Act makes it obligatory for the Chief Executive Oficer of
every political party to furnish a return of inconme for
each year 1in accordance wth the provi si ons of the
| ncone Tax Act . Section 142(1) provides for inquiry
bef ore assessment. It it not disputed that notices under
Section 142(1) were issued by the incone tax authorities to
t he def aul ting political parties but despite that the
returns of income have not been filed by the said parties
Failure to furnish a return of income has been made a
crimnal offence punishable under Section 276 CC of the
| ncome Tax Act. It | eaves no |leeway. The nandatory
provisions of the law have to be enforced. It is comon
know edge that there is ostentatious use of noney by
political parties inthe elections to further the prospects
of candidates set up by them  Display of huge - cut-outs
etc. of ‘political |eaders on road-sides, crossings, street
corners, etc. —and setting up of arches, gates, hoardings,
etc. at prominent places and printing of posters and
panphl ets are some off the ways in which noney-power is
di spl ayed by the  parti es. In many  cases |arge-scale
advertisenents are/ also given in newspapers by politica
parties.

The General Elections - to decide who rules over 850
mllion |ndians - are staged every 5/6  years since
i ndependence. It is an enornmpous exercise and a mammoth
venture in ternms of nmoney spent. Hundreds and thousands of
vehi cl es of various kinds are pressed on to the roads in the
543 parliamentary constituencies on behalf of thousands of
aspirants to power, many days before the general elections
are actually held. MIlions of leaflets and many nillions of
posters are printed and distributed or pasted all over the
country. Banners by the |akhs are hoisted. Flags go up
walls are painted, and hundreds of thousands 'of | oud
speakers play-out the |loud exhortations and extravagant
prom ses. VIPs and WIPs come and ~go, sone of them in
helicopters and air-taxis. The political parties .in their
quest for power spend nora than one thousand crore of rupees
on the General Election (Parliament alone), yet nobody
accounts for the bulk of the noney so spent and there is no
accountability anywhere. Nobody discl oses the source of the
noney. There are no proper accounts and no audit. Fromwhere
does the noney cone nobody knows. In a denpocracy where rule
of law prevails this type of naked display of black noney,
by violating the nandatory provisions of |aw, | cannot be
perm tted.

M. RV. Pandit - a witer, and an econonic analyst -
has intervened in this petition. Along with his intervention
application, he has annexed an article witten by him and
published in the "inprint" of Septemnber, 1988. In the said
article, he highlights the corruption in this country in-the
fol | owi ng words:

"I maintain a Savings Bank account;

and from this account drew crossed

Account Payee cheques of varying

sums  of noney towards election

expenses of candidates | felt would

serve the public cause. Arned with

ny Bank Pass Book, | have di scussed
the question of elections and
corruption with al nost al |

i mportant office hol der s since
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Jawahar | al Nehr u. From these
di scussions, | have drawn t he
conclusion that nost politicians
are not interested in honest noney
funding for elections. Honest noney
entails accountability. Honest
noney restricts Pendi ng within
legally sanctioned limts (which
are ridiculously |ow). Honest nobney
| eaves little scope for t he
candidate to steal from election
funds. Honest money funding is
limting. Wile the politicians

want noney for election, nor e
i mportantly, they ~want  noney for
thenselves - to spend to hoard, to

get rich. Andthis they can do only

i f the source of noney is black The

corruption in quest of _politica

of ficecand the corruption in  the

mechani cs of survival in power has

thoroughly vitiated our - lives and

our tines. It has ~sullied our

institutions The corrupt politician

grooned to beconme the cor rupt

mnister, and, in turns the corrupt

m ni ster set  about seducing the

bur eaucrat THINK OF ANY probl em our

society or the country is- facing

today, analysis it, and you wll

i nevitably conclude, and rightly,

that corruption is at the root of

the problem Prices are hi-gh.

Corruption is the cause. Quality is

bad. Corruption is the cause. Roads

are pockmarked. Corruption is the

cause. Nobody does a good job

Corruption is the cause. Hospitals

kill. Corruption is the cause.

Power -f ai | ures put hones i-n

dar kness, busi nesses into

bankr upt cy. Corrupti on i s the

cause. Cloth is expensi ve.

Corruption is the cause. Bridges

col | apse Corruption is the cause.

Educati onal standards have fallen

Corruption is the cause. W have no

aw and order. Corruption is the

cause. People die from poisoning,

t hrough f ood, t hrough dri nk

through nedicines. Corruption is

the cause. The list is endless. The

very foundation of our nation, of

our society, is nowthreatened. And

corruption is the cause."

According to M. Pandit the above quoted scenario has
not improved, it has rather becone worse. The Genera
El ections bring into notion the denocratic polity in the
country. When the elections are fought wth wunaccounted
noney the persons elected in the process can think of
not hi ng except getting rich by amassing black noney. They
retain power wth the help of black noney and while in
office collect nore and nore to spend the sane in the next
election to retain the seat of power. Unless the statutory
provi sions meant to being transparency in the functioning of
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the denocracy are strictly enforced and the el ection-funding
is made transparent, the vicious circle cannot be broken and
the corruption cannot be elimnated fromthe country.

W have no hesitation in holding that the politica
parties who have not been filing returns of income for
several years have violated the statutory provisions of
I ncomes Tax Act. The incone tax authorities have been wholly
re-miss in the performance of their statutory duties under
law. It was mandatory for the incone tax authorities to have
put in notion the statutory machi nery agai nst the defaulting
political parties. The reasons for not doing so - as
di sclosed in the counter affidavits - are wholly extraneous
and unjustified. The political parties are not above | aw and
are bound to follow the sane.

A political party which.is not maintaining, audited and
aut hentic accounts and is- not filing the return of income
before the income-tax —authorities cannot justifiably plead
that it~ has incurred or authorized any expenditure in
connection with the election of ~a party candidate. The
expenditure "incurred or authorized in connection with the
el ection of a candidate by a political party" can only be
the expenditure which has a transparent source. Explanation
1to Section 77 of  the Income-tax Act does not give
protection to the expenditure which conmes from an unknown or
bl ack source. Bulk of ‘incone of a political party by way of
contributions/donations is from conpanies. « Section 293A of
t he Conpani es Act nmakes it mandat ory t hat such
contri butions/donations are nmade in_a transparent nanner as
provi ded under the said section. Simlarly, Section 13A of
the Income-tax Act lays down that all incone derived from
contri butions/donations is exenpt fromincone tax, only if a
political party satisfies that (i) it~ keeps and maintains
such books of accounts and other documents as woul d enabl e
the assessing officer to properly ~deduce its income
therefrom (ii) it keeps and maintains a record of each
voluntary contribution in excess of Rs.10,000 and of the
nanes and addresses of persons who have nmde such
contributions; and (iii) the accounts of political party are
audited by a chartered accountant or other qualified
accountant. Sub-section 4B has been inserted-in Section 139
of the Incone Tax Act by Taxation Laws (amendnment) Act, 1978
under which every political party is obligedto file every
year a return of total income voluntarily. The total i ncone
for this purpose is to be conputed without giving effect to
the provisions of Section 13A of the Inconme Tax Act. |f such

total income exceeds the maximum anmount. which is not
chargeable to tax, the liability of the political party to
file return of incone voluntarily arises. It is thus,

obvi ous that Section 293A of the Conpanies Act. read with
Section 13A and other provisions of the Incone Tax Act are
with an avowed object of bringing transparency  in the
accounts and expenditure of the political parties. If a
political party del i berately chooses to viol ate or
circumvent these mandatory provisions of |aw and goes
through the election process with the help of black and
unaccounted noney the said party, ordinarily, cannot be
permtted to say that it has incurred or authorized
expenditure in connection with the election of its

candidates in ternms of Explanation | to Section 77 of the
R P. Act.

Adverting to Section 77 of the Income Tax Act, M.
Kapi| Sibal, |earned counsel for the Election Conm ssion has

contended that the expenditure incurred by a political party
in terms of Explanation | to Section 77 of the RP Act shal
be presuned to be authorized by the candidate hinmsel f but
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the said presunption would be rebuttable. The onus lies on
the candidate to prove that the expenditure was in fact
i ncurred/authorised by the party and it was not incurred by
the candidate hinself. W see considerable force in the
contention of the learned counsel. There can be no dispute
that the expenditure incurred by a candidate hinself would
squarely fall under Section 77(1) of the RP Act. There can
al so be no dispute with the proposition that the expenditure
actually incurred and spent by a political party in
connection with the election of a candidate cannot be
treated to be the expenditure under Section 77(1) of the
Act . The guestions however, for determnation is what
rule of evidence is to be followed to attract the provisions
of Explanation | to Section 77 of the RP Act? The said

Expl anati on is in the nature of an exception to sub-
Section | of Section 77. A candidate in the election who
wants to take the benefit of Explanation 1 to Section 77
of the RP Act - n any proceedi ngs before the Court -
nmust prove that the said expenditure was in fact incurred
by t he political party and not by hi m Any

expenditure in~ connectionwith the election of a candidate
whi ch according to him- has been incurred by his politica

party shall be presuned to have been authorized by the
candi date or his election agent. But the presunption is
rebuttable. The candidate shall have to show that the said
expenditure was in fact incurred by a political party and
not by him The candi date shall” have to rebut the
presunption by the evidentiary - standard as applicable to

rebuttabl e presunptions wunder the law of evidence. An entry
in the books of account of a political party maintained in
accordance with Section 13A of the Inconme Tax Act show ng
that the party has incurred expenditure in connection wth
the Section of a candidate nay by itself be sufficient to
rebut the presunption. On the other hand, the ipse-dixit of
the candidate or witing at the bottomof the panphlet,
poster, cut-out, hoarding, wall painting, advertisenent and
newspaper etc. that the sane were issued by the politica
party may not by itself be sufficient to rebut the
presunption. W, therefore, hold that the -expenditure
(including that for which the  candi date i s seeking
protecti on under Explanation | to Section 77 of RP Act) in
connection with the election of a candidate - to the
know edge of the candidate or his election agent shall be
presuned to have been authorized by the candidate or his
el ection agent. It shall, however, be open.to the candidate
to rebut the presunption in accordance with law and to show
that part of the expenditure or whole of it was in fact
incurred by the political party to which he belongs or any
ot her association or body of persons or by an individua
(other than the candidate or his election agent). A
constitution bench of this Court in Dr. O Nalla Thanmpy
Terah vs. Union of India and others 1985 (Supp) SCC 189
speaki ng t hrough Chandrachud, C J. interpreted Expl anation
to Section 77 as under

"While we are on this question, we

would Iike to point out that if an

expendi ture which purports to have

been incurred, for exanple, by a

political party, has in fact been

incurred by the candidate or his

el ection agent, Explanation 1 will

not be attracted. It is only if the

expenditure is in fact incurred or

aut horized by a political party or

any other association or body of
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persons, or by an individual (other
than the candidate or his election
agent) that the Explanation wll
cone into play. The candi dat e
cannot place his own funds in the
power or possession of a politica
party, or a trade wunion or sone
other person and plead for the
protection of Explanation 1. The
reason is that, in such a case, the
incurring of the expenditure by

those others, is a nmere facade. In
truth and subst ance, t he
expenditure is incurred by the
candi date hinsel f because, t he

noney is his. What nmatter for the
pur pose of Explanation 1 is not
whose hand it is that spends the
noney. The essence of the matter
is, whose nmponey it is. It isonly
if the noney expended by a
political party, for exanple, is
not laid at its disposal by the
candidate or his -election agent
that Explanation 1 would apply. In
other words, it nust be shown, in
or der t hat sour ce of the
expenditure incurred was not the
candi date or his election agent.
VWhat is inmportant is to realise
that Explanation 1 doss not create
a fiction. It deals with the
realities of political situations.
It does not provide that” the
expenditure in fact incurred or
aut horized by a candidate or - his
el ecti on agent, shall not be deened
to be incurred or authorized by
them if the amount is defrayed by
a political party. That would be
tantamount to creating a fiction.
The object of the Explanation is to

ensure t hat the expendi ture
i ncurred, for exanpl e, by a
political party onits own, that
is, wi t hout usi ng t he f unds

provided by the candidate or his

el ection agent shall not be deened

to be expenditure incurred or

aut horized by the candidate or his

el ection agent. |f the expenditure

is incurred fromout of the funds

provided by the candidate or his

el ection agent Section 77(1) and

pot Explanation 1 would apply."

(enphasi s suppli ed)

Before parting w th the point under discussion we nmake
it clear that any expenditure incurred or authorized by a
political party in respect of general propaganda or for the
propagati on of its election mani festo shall not be
considered an expenditure to be incurred in connection with
the election of the candidate/candi dates belonging to the
said party.

The second contention of M.Sibal is based on Article
324 of the Constitution of India. The said Article provides
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that the superintendence, directions and control of the
preparation of the electoral rolls for, and the conduct of
elections to parlianent and to the |legislature of every
state shall be vested in the Election Conmi ssion. According
to M.Sibal the entire gamut of election is under the
supervision and control of the El ection Conmssion. The
comm ssion can issue suitable directions to maintain the
purity of election and in particular to bring transparency
in the process of election. According to M.Sibal the purity
of election is fundanental to denocracy. ’'the precise
contention of M.Sibal is that contenporaneous details -
during the period when the process of electionis on - of
the expenditure incurred by a political party in connection
with the election of its candi dates can be asked for by the
Conmi ssion and should be filed by the political party before
the Commission. W are inclined to agree with M.Sibal. This
Court in Mohinder Singh GIl and Another Vs. The Chief
El ecti on Conmm ssi oner, New Del hi "and Ot hers (1978) 1 SCC 405
speaki ng through Krishna Iyer, J interpreted Article 324 as
under :
We decide two questions under
the relevant article, not arguendo,
but as substantive pronouncenents
on the subject. they are:
(a) Wat, in Jits conprehensive
connot ati on, does the ’'conduct’ of
el ections nean or, for that matter,
the 'superintendence, direction and
control’ of elections?
(b) Since the text of the provision
is silent about — hearing before
acting, is it permssible to inport
into Article 324(1) an obligation
to act in accord with natura
justice?
Article 324, which we have set
out earlier is a plenary provision
vesting the whole responsibility
for national and State elections
and, t her ef or e, t he necessary
powers to discharge that function.
It is true that Article 324 has to
be read in the light of the
constitutional schene and the 1950
Act and the 1951 Act. Sri Rao is
right to the extent he insists that
if conpetent legislation is enacted
as visualized in Article 327 the
Comm ssi on cannot shake itself free
from the enacted prescriptions.
After all as Mat hew, J. has
observed in Indira Gandhi (supra)
(p.-523) (SCC p. 136, paras 335-6):
In the opinion of sone of the
judges constituting the majority in
Bharati’'s cases Rule of Lawis a
basi c structure of the Constitution
apart from denocracy
The rul e of |aw postul ates the
pervasi veness of the spirit of |aw
t hroughout the whol e range of
gover nirent in t he sense of
excluding arbitrary official action
in any sphere.
And the supremacy of valid | aw over
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the Conmission argues itself- No
one is an inperium in inperio in
our constitutional order. It s
reasonable to hol d t hat t he
Conmi ssi oner cannot defy the |aw
armed by Article 324. Likew se, his
functions are subject to the norms
of fairness and he cannot Act
arbitrarily. Unchecked power is
alien to our system

Even so, situations may arise
whi ch enacted |aw has not provided
for . Legislators are not prophets
but pragmatists So it is that the
Constitution has nmade conprehensive
provision in Article 324 to take
care of surprise situations- that
power itself has to be exercised,
not mndlessly nor mala fide, not
arbitrarily nor with partiality but
in keeping with the ~guidelines of
the rule of law and not stultifying
the Presidential ~ notification nor
existing legislation. nore is not

necessary to specify: less is
i nsuf ficient to | eave unsai d.
Article 324, ' in our view, operates
in ar eas left unoccupi ed by
| egi sl ation and t he wor ds
' super i nt endence; direction and

control, as well as ’'conduct of al

el ections’ are the broadest terns.
Myriad maybes, too nystic to be
preci sely presaged, may call for
pronmpt action to reach the goal of
free and fair election. It has been

argued that this wll create a
constitutional despot beyond the
pal e of accountability; a
Frankenstein's nonster who - rmay

system into elected despotism -
i nstances of such phenonena are the
tears of history. To that the
retort mmy be that the judicia
branch, at the appropriate stage,
with the potency of its benignant
power and wi t hin t he | eadi ng
strings of ’'legal guidelines, can
call the bluff, quash the action
and bring order into the process.
Whet her we make a triunmph or
travesty of denocracy depends on
the man as nmuch as on the Geat
Nati onal Parchment. Secondly, when
a hi gh functionary like the
Commi ssioner is vested wth wde
powers the |aw expects himto act
fairly and legally. Article 324 is
geared to the acconplishment of
free and fair el ecti ons
expedi tiously. noreover, as held in
Vi rendra and Hari shankar discretion
vested in a high functionary may he
reasonably trusted to be used
properly, not perversely. If it is
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m sused certainly the Court has

power to strike down the act. This

is well established and does not

need further case |aw confirmation.

Moreover it is useful to remenber

the warni ng of Chandrachud, J

But the electorate lives in

the hope that a sacred power will

not so flagrantly be abused and the

novi ng finger of history warns of

the consequences that inevitably

fl ow when absol ute power has

corrupted absolutely.. The fear of

perversion is no test of power.

The learned ~Addl. Solicitor

General brought to our notice

rulings of this Court and of the

H gh Courts~ which have held that

Article 324 was a plenary  power

whi ch enabl ed the Conmi ssion to act

even-in the absence of specific

| egi sl ati on though not contrary to

valid | egi sl ation. Ordering a

repoll for a  whole constituency

under conpul sion ~of circunstances

may be directed for the conduct of

el ections and can be saved by

Article 324 - provided it is bona

fide necessary for the vindication

of the free verdi ct of the

el ectorate and the abandonnent of

the previous poll was because it

failed to achieve that goal. Wile

we repel Sri Rao’s broadside attack

on article 324 as confined to what

the Act has conferred, we concede

that even Article 324 does not

exalt the Conmission into a |aw

unto itself. Broad authority does

not bar scrutiny into specific

validity of the particul ar order

Qur conclusion on this Iinb of

the contention is that Article 324

is wide enough to supplenent the

powers under the Act as here but

subject to the several conditions

on its exercise we have set out."

Superi nt endence and control over the [ conduct of
el ection by the Election Conm ssion include the scrutiny of
all expenses incurred by a political party, a candidate or
any ot her association or body of persons or- by any
individual in the course of the election. The expression
"Conduct of election" is wde enough to include in its

sweep, the power to issue directions - in the process of the
conduct of an election - to the effect that the politica
parties shall submt to the Election Conmission, for its

scrutiny, the details of the expenditure incurred or
aut horized by the parties n connection with the election of
their respective candi dates.

We are inforned that the Election comm ssion of India
has from tine to time issued instructions which have been
published in the conpendium of instructions on Conduct of
El ections (1996). The El ection Commi ssion would be justified
in asking a political party to file before it the account of
expenditure insured or authorized by a political party in
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connection with the election of its candidates during the
course of general election/election

We, therefore, hold and direct as under
1. That the political parties are under a statutory
obligation to file return of incone is respect of each
assessment year in accordance wth the provisions of the
Income Tax Act, The political parties referred to by us in
the judgnent - who have not been filing returns of incone
for several years have prima facie violated the statutory
provisions of the Incone Tax Act as indicated by us in the
j udgrent .
2. That the Incone-tax _authorities have been wholly rem ss
in the performance of their statutory duties under |aw. The
said authorities have for ~a long period failed to take
appropriate action against the defaulter political parties.
3. The Secretary, ~Mnistry of Finance, Department of
Revenue, t he gover nmrent of India shall have an
i nvestigation/inquiry  conducted agai nst each of the
defaul ter 'political parties and initiate necessary action in
accordance with law including penal action under Section
276CC of the lnconme Tax Act.
4. The Secretary, Mmnistry of Finance, Department of
Revenue, CGovernnent of India shall appoint an inquiring body
to find out why and in- what circunstances the mandatory
provi sions of the/lncone Tax Act regarding filing of return
of incone by the political parties were not enforced. Any
of ficer/officers found responsible and remss in the inquiry
be suitably dealt with in accordance with the rules.
5. A political party which is not maintaining,
audited and authenticated, accounts and has not filed the
return of i ncome for the relevant peri od, cannot,
ordinarily, be permtted to say that it has incurred or
aut hori zed expenditure in connection wth the election of
its candidates in ternms of Explanation 1 to Section 77 of
the RP Act.
6. That the expenditure, (including that for which the
candi date is seeking protection under Explanation to Section
77 of the RP Act) in connectionwith the election 'of a

candidate - to the know edge of the candidate or his
el ection agent - shall be presuned to have been authorized
by the candidate or his election agent. It shall, however,

be open to the candidate to rebut the presunption in
accordance with law and to show that part of the expenditure
or whole of it was in fact incurred by the political party
to which he belongs or by any other association or body of
persons or by an individual (other than the candi date or his
el ection agent). Only when the candidate discharges the
burden and rebuts the presunption he would be entitled to
the benefit of Explanation 1 to Section 77 of the RP Act.

7. The expression "conduct of election" in Article 324 of
the Constitution of India is wi de enough to include inits
sweep, the power of the Election Conmission to issue - in
the process of the conduct of elections - directions to the
effect that the political parties shall submt to the
Conmi ssion for its scrutiny, the details of the expenditure
incurred or aut hori zed by the political parties in

connection with the election of their respective candi dates.

The wit petitionis allowed with costs in the above
terns. W quantify the costs as Rs.20,000 to be paid by the
Uni on of I ndi a.




