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APPLICATION _FOR CLARIFICATION OF JUDGEMENT
DATED 09-03-2018

To:

The Hon'bte Chief Justice of India and his companion Justices of

the Supreme Court of India

The humble application of the Applicant

" above named

MOST RESPECTFULLY SHOWETH:-

. That the Applicant herein was Intervenor No. 4 in the above

mentioned Writ Petition (Civil) No. 215 of 2005.

. That Writ Petition (Civil) No. 215 of 2005 (Common Cause (A

Regd. Society) v Union of India) was filed seeking the grant of
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legal recognition to advancs medica! directives, also known as
living wills.

. That this Hon'ble Court, in its judgement dated 09.03.2018.
granted legal recognition to advance medical directives and laid

down directions for their operation. This Hon'ble Court also laid
down direct‘idns for the withh'o[ding or withdrawal of life-
sﬁstaining treatment' frbm pgtients who have not made advance
medical directives, but do not have the capacity to éxércise fheir
judgement or express their wishes.

. The present Application is seeking a -clarification of the
judgement of this Hon":ble Court dated 09.'03.2018, the relevant
portion of which is.ehréc:ted hereinbelow:-

“191. In c;ur consideééd opinion, Advance Médica! Directive
would servé a s a fr{Jith.lI'mean; to faéilitate the fruétification of
the sacros'anct: rig:ht.‘f to life with dignity. The said directive, we
think, will dispel mény g-l‘do‘ubt at the relevant time of need during
the course of -treatfhent of the patient. That apart', it will
stren.gthen' the mind of the treating doctors as they will be in a
positiph to enéure, aﬁer being satisfied, that they are acting in a
lawiul manrer. We ‘may hasten to add that Advah_ce Medical
Di"rective_ ¢énnot' oper.ate in abstraction. There has to be.
safeguérds. They neéd to be spelt out. We enumet.'late them as

follows:-

(a) Who can execute the Advance Directive and how?
(i) The Advance Directive can be executed only by an adult

who is of a sound and healthy state of mind and in a position
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to communicate, relate and comprshend the purcose and

censequences of executing the document,

(i) It must be voluntarily executed and without any coerc]on or
inducement or cofnpulsion and after having full knowledge
or inform'atibn..

(iif') It should have charactenstlcs of an informed consent given

" W|thout any undue lnﬂuence or constraint.

(iv) !t shall be in w,ntmg clearly stating as to wnén medical
treatment-'may ‘be_ withdrawn or no specific medical

| tre-atment shall bee given which will only have the effect of

delaying the process of death that may otherwise cause

hnm/her pain, angmsh and suffering an further put him/her in
| |
a state of lndlgmty

(b) What should it c-o..ntain?

() It should clearly indicate the decision relating to the
circumstances in which withholding or withdrawal of medical
treatment can be resorted to. |

(i) It should be in specific terms and the instructions must be
absolutely clear and unambiguous.

(i) 1t should mention that the executor may revoked the

' instru'ctio_ns/authotity at any time.
(i_\)) It should disulosé that the executor has understood the
conséquénces nf éxecuting such a document, .

(v} lt should specify the name of a guardian or close relative who,

in the event of the executor becoming incapable of taking

decision at the relevant time, will be authorized to give
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consent to refuse or withdraw medical treatment in 2 manner
consistent with the Advance Directive.

(vi) In the event that there is more than one valid Advance
Directive, none of which have been revoked, the most

recently signed Advance Directive will be considered as the

 last expression of the patient's wishes and will be given effect

- fo.

(c) How should it be 'recorded and preserved? "

() The document should be signed by the executor in the
presence of two attesting witnesses, preferably independent,
and countersigned by the jurisdictional Judicial Magistrate of
First Class (JMFC)-SO designated by the concérned District
Judge. -

(i) The witnesses a'nd. thé jurisdiction‘aIVJMFC shall record their
satisfaction that the document haé been executed voluntarily
and without any cberbion or inducement or compulsion and
with full understa:nding of all the relevant information and
consequences.

(i) The JMFC shall presefve one copy of the document i‘n his

| cﬁffice,-in addiﬂdn to keeping it in digital format. -

(iv) The _JMFC shall.forward one copy of the document to the

| Registfy of‘ thé jurisdictional District Co;J.rt fo? being
Ipre-?.ser\u-:‘d. Additionlally, the Registry of the District Judge
shall retai"n the document in digital format.

(v) The JMFC shall cause to inform the immediate family

membe,,r‘s of the'executor, if not present at the time of

1
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execution, and make tham aware about the execuiion of the

document.
(vi) A copy shall be h-and_ed over to the competent officer of the
loca[ Govemm?nt or the Municipal Corporation = or
‘ Mphicipa!ity or Pénchayat, as the case may be. The aforesaid
aL.JthoritiAes‘. -shail hominate a competent officiai in‘that' regard
'who ‘shéll be the custodian of the said documerit.

(vii) The JMFC shall cause to handover copy of the Advance

Directive tb the fémi_ly physician, if any.

(d) W‘hen and by Wt]o'm can it be given effect to?
(i) lnr the event the executor becomes terminally ill and is
. Lmdergding pr_oiqnged medical treatment with ho hope of
rgcoveryand cu'ré.o,fthe ailment, the treating physician, when
made aware abdut the Advance Directive, shall ascertain the
genuineness an(.ii authenticity thereof from the jurisdictional
JMFC before acting upon the same.

(il) The instructions in the document must be given due weight
by the doctors. However, it should be given effect to only after
being fuily satisfied that the executor is terminally ill and is
undergoing prolonged treatment or is surviving on life support
and that the illness of the executor is incurable or there is no
hope of him/her being cured.

(i) If the physician treatiné the patient (executor of the
document) is satisfied that the instructions given in the
document need to be acted upon, he shanl inform the

executor or his guardian/close relative, as the case may be,
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about the nature of illness, the avellahlity of medics’ care and
consequences of alternative forms of treatment and the
conseguences of remaining untreated. He must also ensure
that he believes on reasonable grounds that the person in
question understands the information provided, has cogitated

over the options and has come to a firm view that the option

_ of wit_hdrawal or refusal of medical treatment is the best

choice.

(iv) The physiciah/hospitai where the executor. has been

admitted fér medical treétment shall then constitufe a Medical
Board consisting of the Head of the treating Department and
at least threa experts from the fields of general medicine,
cardiology, neurolpgy, nephrology, psychiéitry_or oncology
with experiengﬁe; ln 'critical care and vlvith erralI standing in
the medical profeésioﬁ of at least twenty years th, in turn,
shall visit th:e pa_tiént in the presence of his guardian/close
relative and form ah opinion whether to certify or not to certify
carrying o_ut the instructions of withdrawal or refusal of further

medical treatment. This decision shall be regarded as a

. preliminary opiniqn. | e

In 'Athe-e_\;/ent th_é Hospital Medical Board certifies that the
i'nstruc;tions c‘ontairjed in the Advance Directive ought to be
carrie_-d out, the physiciénlhospital shall forthwi{h inform the
jurisdictional Collector about the proposal. The jurisdictional
Colllect_or shall th‘ern immediately constitute a Medicai Board

comprising the Chief District Medical Officer of the concerned
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district as the Chairm‘an ahd three expert doctars from the
fields of generel ~medicine, cardiclogy, neurology,
nephrology, psychiatry or oncology with experience in critical
care and with overall standing in the medical profession of at
Ieest tv;fenty yea'fs,(who were not members of the previbus

| Medical- B.ro‘afd df the hospital). They shall jointly visit the
hospstal where the patlent is admitted and if they concur with

_"-the mltlal dec1510n of the Med|cal Board of the hospltal they

may endorse the cer’tificate to carry out the instructions given
in the Advance Directive.

(viy The board constituted by the Collector must beforehand
ascertam the w1shes of the executor if he is in a position to

| commemcate and‘ is capable of understandmg the
C1Oﬂsequences of. withdrawal of medical treatment. In the
event the executerﬁ Is incapable of taking decision or develops
impaired decision making capacity, then the consent of the
guardian nominated by the executor in the Advance Directive
should be obtained regarding refusal or withdrawal of
medical treatment to the executor to the extent of and
consistent with the clear instructions given in the AdVance
Directive,

(vii) The Chairman of the Medical Board nominated by the
Collector, that is, the Chief District Medical Officer, shall
convey the decisf0-n‘of the Board to the jurisdictional JMFC
before giving-eﬁect to the decision to withdravy ;the medical

treatment administered to the executor. The JMEC shall visit
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the patient at the earlies-;t and, after examining all aspects,
-authorise the implementation of the decision of the Eoard.
(viii) 1t will be open to the executor to revoke the document at

an'y stage before it is acted upon and implemented.

{e) Wh‘at if permiésjqn:is refused by the Medical Board?
(iy " If pérmis_sionto withdraw medical treatment is rersed by the
_M'edica'l Boardl, |t would be open to the executor of the
Advance Direcﬁve._or his family members or even the treating
doctor or.'thre hospital staff to approach the High Court by way
of writ petition under Article 226 of the Constitution. If such
application is filed before the High Court, the Chief Justice of
the said High Court shall constitute a Division Bench to
decide upon grant of approval or to refuse the same. The
High Court will be free to constitute an independent
Committee, consisting of three doctors from the fields of
general medicine, cardiqlogy, neurclogy, nephrology,
psychiatry. or onc;ology with experience in critical care and
"~ with ovefall sfahd;ing' in the‘ medical profession of at least
twenty years. : |
(if) The High Court shall hear the appiication expediﬁous!y after
affording opportunity to the State counsel. It would be open
to the High Court to constitute Medical Board in terms of its
order to examin‘egz;the patient and submit report about the

feasibility of acting upon the instructions contained in the

Advance Directive_?.'-
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Needless to say that the High Court shall render its

decision at the earliest as such msztters cannot brook any

delay and it shall ascribe reasons specifically keeping in mind

the principles of “best interests of the patient”.

Revocation or inapplicability of Advance Directive

An individual may withdraw or alter the Advance Directive at
any time when he/she has the capacity to do so and by
following the sarﬁe;procedure as provided for recording of
Advance Directi&ei- Withdrawal or revocation of an Advance
Directive must be in writing. |

An Advance.'DiréctiQé shall not be applicable to the treatment
in queétion‘ if t_ﬁére are reasonable grounds for believing that
circumstances exi',s't‘ W'hich the person making the directive
did not anti'cipafte; at the time of the Advance Directive and

which would hayé affected his decision had he anticipated

them. _

(i) If th_e‘ Advance Directive is not clear and ambiguous, the

~ concerned Medical Boards shall not give effect to the same

an, in that event, the guidelines meant for patients without

Advance Directive shall be made applicable.

(i‘v) ‘Where the Hosp‘ital Medical Board takes a decision not to

P

follow an Advahc_é Directive while treating a person, then it
shall make an application to the Medical Board constituted by

the Collector fd_r consideration and appropriate direction on
{

the Advance Directive.
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192. ltis necessary to make it clear that there will be cases where

(ii)

there is no Advance Directive. Tha said class of persons

_'cannot.be alienated. In cases where there is no Advance

‘Directive, the prodedure and safeguards are to besame as

applied to .'cases where Advance Directives are in existence

-and in addition there to, the following procedure shall be

followed:-

In case’s—lwher.e —th_é patient is terminally ill and undergoing

~ prolonged treatment in respect of ailment which is incurable

of Wheretheré is"nc‘; hope of being cured, the physici‘an may
inform tﬁe :hospitéi: which, in turn, shall constituté a Hospital
Medical Board in the manner indicated earlier. The Hospital
Medical Board shall discuss with the family pfﬁysician and the
family members and record the minutes of the discussion in
writing. During the discussion, the family members shall be
apprised of the pros and cons of withdrawal or refusal of
further medical treatment to the patient and if they give
consent in writing then the Hospital Medical Board may certify
the course of aétion to be taken. Their decision will be
regarded as a prelim-inary opinion.

In the evént the i—iospital Medical Board certifieé‘t_he option of
withdréwal or refusal of further medical treatment, the
hospital shall immediately inform the jurisdictional Coliector.
The jurisdictional Coilector shall then constitute a Medical
Board compris,inél‘t.he Chief District Medical Officer as the

Chairman and fhfeé experts from the fields of general
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medicine, cardiology, neurclogy, nephrology, psychiatry or
oncology with experiences in critical care and with overall
standing in the medical proféssion of at least twenty years.
_The Medical Board constituted by the Collector shall visit the
- hospital for physical examination of the patient_-"and, after
studying thé medicé! pabers, may concur with the opinion of
the Hosbital Medical Board. In that event, intimation shall be
given by the Chairman of the Collector nominated Medical
Board to the JMFC and the family members of the patient.
(i) The JMFC shallé‘;-\kisit the patient at the earliest and verify
the medical report_'s,' éxamine the condition of the patien{,
discuss with the :'family' members of the patient and, if
satisfied in all res.pe.cts, may endorse thé decision of the
Collector .nom'in.étéd Medical. Board to withdraw or refuse
further medical treatment to the terminally ill patient.
(iv) ' There may be cases where the Board may not take a
. decision t_'o' the éffect of withdrawing medical treatment of the
ﬁatienf- o.nll the ¢ollector nominated Medical -Board may not
. concur with the opfhion of the hospital Medical Board. In such
a-situétion, the nom_i_nee of the patient or the farﬁity member
orthe treétEhg'doqto:r or the hospital staff can seek permission
from the-‘H.igh Cdurt to withdraw life support by way of writ
pétition under Article 226 of the Constitution m which case
th‘e Chief Justice of the said High Court shall constitute a
Division Bench_which shall decide to grant approval or not.

The High Co‘urtfma_y constitute an independent Committee to
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de'pute three dlocto_rs ffom the fields of general medicine,
cardio!ogy,'.neuroiogy, nerhrology, psychiatry or concology
with experience ih‘ critical care and with overall standing in
“the médical profejé.sion of at least twenty .years- after
“consulting the competent medical practitioners. It shall also
afford an opp.ortu'nity .to the State counsel. The High Court in
such bases-'shaﬂ render its decision at the earliest since such
maﬁers cahhot br’e'c;.k any delay. Needless to sa'y, the High
:Court éhall asc.rib_e'reasons specifically keeping'in mind the
" prjincipl.e of “best interests of the patient”..
| ‘ | . ': .. _ ‘

193. Having said thiSf. ‘we think it appropriate to cover a vital
aspect to thé effect the life support is withdrawn, the same
shall also be intimated by the Magistrate to the High Court. It
shall be kept in a digital format by the Registry of the High
Court apart from keeping the hard copy which shall be
destroyed after the expiry of three years from the death of the

patient.

194. Our directions with regard to the Advance Directives and
the s-afeguard_s -as mentioned hereinabove shall remain in

" force till the Par!iameht makes legislation on this‘:subject.“
A copy.of fhe judgément dated 09.03.2018 is llmarked and

attached as Annexure-A-1. Pages ( u:}, to 256)

. The present Applicant is seeking the following
modifications/clarifications in the directions laid down by this

Hon'ble Court (“present directions”):
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(a)That an advance medical directive be permitted to be
executed before a Notary, 2s an :—:E‘tarnétive to its execution
before a Judicial Magistrate of the First Class:

(b)That an advance medical directive comes into operation only
rlwhen its executorjisiincapable,of exercising her judgement or
expres'sing‘ her wishes;

(c) That the decision regarding the withholding or withdrawal of
life-sustaining treatment be permitted to be taken by the
treating team of the patient comprising three senior doctors,
after communicating with and taking into account the wishes
of her family and/_or.;:hext friend or guardian; |

(d)that the prior abproyat of the Medical Board constituted by the
Collector, as welll é_s of the Judicial ‘Magistr‘ate of the First
Class not be'requi'réd.for the implementatioh of a decision to
withhold or withdraw lifj_e-rsustaining treatment, so long as all
such decisions_ are lreviev{fed post-facto by a Cli'hi‘cal Ethics
Chmmifos: ‘

(e‘)that"the withdrawal of life-sustaining treatment from é person
who haslsﬁﬁered brain-stem death be permittéd,irrespective

~of whethef su‘ch '-pé.rson or her family had consented to the
donation of their organs.

. These b‘larifiCat.ions/mo'difications are necessary to remove the

uncertainty regarding | the withholding or withdréwal of life-

sustafning treatment that currently prevails thrbughout the
medical com'munity_ inllndia. They are also necessary to ensure

that’ the process_e‘s‘ for the withholding or withdrawal of life-

| :
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sustaining treatment are workable and give effect to the basis of
this Hon'ble Court's judgement i.e. the right to refuse life-
sustainihg treatment and to die with dignity. The scope and

rationale fo__r.reach.' of these modifications/clarifications s

explained below in detail:

Ex'egution of an Advance Medical Directive

. This Hon'ble "-Cour’t,. in Paragraph 191(c)(i), of the present
directj\dns, has stated.that an advance medical directive is to be

executed in the présence of two attesting witnesses, preferably

independent, énd countefsiqned bv a Judicial Maqistrate of the

First 1Class. Thls |s an onerous requirement that is Ilkely to
discourage ordmary cmzens from executing advance medical
directives, thereby preventing them from exercising their rights to

autonomy, dignity and privacy, affirmed by this Hon'ble Court.

. This Applicant has received a letter dated 9 April 2019 from a Mr
Mayur Amritlal Mehta, aged 66 years, resident of Dadar,
Mumbai, which explains the difficulties faced by such citizens in
execuling advance medical directives before a Judicial
Magistrate. Mr Mehta approached the Bhoiwada Metropolitan
Mlagistrate's Court in Mumbai on 5 April 2019 with the advance
medical directives of Eis sister, Dr Lopa Amritlal Méhta, aged 74
years and his mother-in-law, Mrs Ramila Mahesh Bhatt, aged 84
years. His letter notes that the requirement to approach a Judicial

Magistrate to have their advance medical directives executed
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was a discouraging factor for elderly persons like his sister and

mother-in-law. He writes that:

“‘Neither my mother-in-law nor my' sister has experience
interacting with the Jjudicial system and have been hesitant
about approaching a magistrate to execute their advance
difecﬁves. Add/fﬁona/ly, my mother-in-law had a brief bout
of :/lness last year which left her weak and unable to
unden‘ake the journey to the nearest metropolitan

magistrate’s court.”

Mr Mehta’s letter also states that he was unable to have his sister
and mother-in- law s dlrectlves executed before the Metropolltan
Magistrate. He could not meet the Magistrate who was busy with

urgent ballapphcations lnstead he met the Additional Reglstrar
Ms R R Slddlqw who d|scussed the execution of the directives
with the Magistrate. She informed Mr Mehta that the Magistrate
had said that it wauldl_not be possible to have the directives
executed bedause :no .‘circulars, orders or direc.tion's, had been
issued -to the aourt -authorising the Magistrate to lw‘itness the
execution. o copy of Mr Mehta's letter, addressed to the
Applicant, documentlng his mabmty to have the advance medical
directives . executed t‘n accordance with this Hon'ble Court’s
jU_dgmen‘t and-pointing out the difficulties faced by elderty citizens.
‘in vi;sitihg the Metropo[‘itan Magistrate's court is annexed and

marked hereto as Annexure A-2. Pages (55:740350, )'

9. The -a_uthehtic_ity of an advance medical directive can also be

esltablli-shed" by swearing and attesting to it befora a Notary.

+
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Section 8(1)(a) of the Notaries Act, 1952, states that a notary
may “verify, authenticate, certify or attest the execution of any

instrument.” This would include an advance medical directive,

10. There are seve_ral documents that may be sworn to and attested
gither before a Judici'al-Magistrate of the First Class or a Notary.
(a )Under section 139 of the Code of Civil Procedure 1908 any

afﬁdawt under the Code may be administered by any Court or

Ma_gis_trate .o_r any notary appointed under the Notaries Act,

1952.

(b)Under section 29?'of‘the Code of Criminal Procedure, 1973,
aﬁidavits that are to be used before any court under the Code

may be sworn or affirmed before any Judge or Judlc1al or

Executlve Maglstrate or any notary appointed under_the

Notaries Act, 1952.\

(c)Under Rule 4A of the Conduct of Election Rules, under the

Representation of the People Act, 1951, a candidate, while
delivering the nomination paper to the returning officer, must

also deliver an affidavit sworn by the candidate before a
Magistrate of the first class or a Notary. Similarly, under Rule
94A of the same rules, an affidavit to be filed with an election

petition must be sworn before a magistrate of the first class or

a notary.

11. These exarhples demonstrate that it is a weli-established
practice for documents to be sworn to or attested either before a

magistrate or a notary. Under section 85 of the Indian Evidence
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Act, 1972, the evidentiary value of a pawsr of attorney, whether

executed before a magistrate or a notary, is the szme. The

provision states that:

“The Court shall presume that every document purporting to be
a power-of-attorney, and to have been executed before, and
authenticated by, a Notary Public, or any court, Judge,
Magistrate, Indian Consul or V:'ge-Consul, or representative of

th.é Central Govemment, was so executed and aurhénﬁcared. "

An advance medical directiv.fe is a healthcare power-of-attorney,
where the 'person executing the document appoints another to
make decisions regarding the withholding or withdrawal of life-
sustaining treatment on her behalf, when such berson is notin a
position to do so hefs'_éllf. According to section 85 of the Indian
cvidence Act, the Cqu.rt wnuld presume that a healthcare power-
of-attorney was executed and authenticated as Aclairned, whether
it was execuféd and" authenticated before a Magistrate or a
Notary Public. |

In countries that reé_oénise the legal validity of advance medical
direcltives, it is a s’ufﬁcient requirement for the directive to be
notarised, rather than sworn to and attested before a judicial
officer. Extracts of the relevant provisions from countries, such
as the Uni'ted, Kingd'om, the .State of Victoria in Australia, lreland

and Germany,_ reléted- to the execution of advénce medical

-direétlves are annexed and marked hereto as Annexure A-3,

ralaql-18 1)
Pages (240 tOZ-’}-E )A-4 Pages (1 to3 '+'Fi—')A and A-6

Pages ng, toggv\ respectlvely
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13. The Indian Association of P=!"ztive Cars, which has cver 25

14.

_years experience in palliative care and comprises doctors,

nurses, counselors and volunteers, has also issued a statement
that the. requiremeh‘t that an advance medical directive be
countersigned ‘by a.l .J'udicial Magistrate of the First Class is
onerous, and that a notary's confirmation of an advance medical
directive should suﬁice.r A copy of the statement of the Indian
ASéociation of,PalliatiQe Care is annexed and markéd hereto as

Annexure AT, Pagesj@‘gs to 34¢)

Itis h‘ujmbiy submiftédofhat permitting advance mediéal directives
tobe -a'ttest_ed' only b_eforre a Judicial Magistrate of the First Class
will 'cause' consid:er'éb'le hardship to ordinary ciiizerjs, who will
find it difficult to iocafe_and obtai,n access to a Judicial Magistrate.
This will discourage bérsons from executing advance medical
directives, effectiveiy.' preventing them from exercising their
fundamental right to autonomy. This Hon'ble Court, In its
judgment dated 09.03.2018, held that (pg 190):

“(xi) A failure to legally recognize advance medical

directives may amount to non-fa;ilitation of the right to

smoothen the dying process and the right to live with

dignity.”

This Hon'ble Court has therefore heid that the legal recognition
of advance medical directives is a part of the fund_émental right
to dignity under the Constitution. In Maneka Gandhi v Union of

India (1978) 1 SCC 248 (para 80), this Hon'ble Court has stated
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that the test to determine whether an activity is part of a
fundamental right is to determine whether it is an integral part of
the fundamental right or of the same basic nature and character
as the right. In this instance, the right to execute advance medical
directives is an integral part of the right to have advance medical
directives legally recognised. The guarantee of this right will not
be meaningful or effective if the only authority before which such
directives can be executed is a Judicial Magistrate of the First
Cléss. The requiremerjt to‘ execute an advance medicl‘al directive
before a Judiéi’al Magi:strate has been imposed as.a.measu.re to
assist medical practitioners in identifying an authentic directive.
Since this purpose can be served equally by allowing its
execution before a Notary, it is humbly submitteci that this option
be permitted as a valildflalternative to the e_xecution of an advance

medical directive before a Judicial Magistrate.

Trigger for 1mplementétion of Advance Medical Directives

This Heon'ble Cou‘rt,‘{in the present directions has laid down the
obligations of a physician tlreating a patient who has executed an

advancé medical directive. This Hon'bie Court has stated that

(para 191{d)(ii)):

“If the physician treating the patient (executor of the

document) is éa;isfied that the document need to be acted

upon; he shall inform the executor or his guardian/close
.rélafive, as the case may be, about the naturé of illness,
the availability of medical care and consequences of
alternaﬁve forms of treatment and the conéequences of

remaining untreated. He must also ensure that the person
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in_guestion understands the information provided, has
cogitated over the options and has come to a firm view that

the option of w,ithdrawal or refusal of medical treatment is
the best choice." ;

16. The above dir-ectidns;. contradict the commonly accepted
under'standing of advance medical directives the world over, as
well as this H.o.n'ble Court's own definition of such a directive,
which recogni-se that advance directives are to be implemented
only when‘ the person who has executed them is herself
inéapable of exe,rcisin'g herjudgement or expressing ‘her wishes.
At para 'I-'/’81 thié Hoh’ble Court stated that:

.'fAdvanCe'DifeCtivés for health care go by various names
__in different couptries though the objective by and large is
the ‘sam'e, that is, to specify an individual's. health care
decisions and ‘to identify persons who will take those

1

decisions for t,he: said individual in the event he is unable to

| communicate his wishes to the doctor.”

At pa'ra 179; this Hoh’ble Court cited the definition of an advance

medical directive in Black's Law Dictionary as

“a legal document explaining one’s wishes about medical

treatment if one becomes incompetent or unable to

communicate.”

At para 180, this Hon'ble Court referred to a medical power of
attorney, a specific type of advance med‘ical directive. It defined
this as:

‘a document which allows an individual (principal) to

appoiht a trusted person (agent) to take health care

decisions when the principal is _not able to take such

decision.”
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It is abundantly clear f-m this Hon'ble Court's own
pronouncements that an edvance medical directive is a
document that is to be used only when a person executing such
a directive is unable to take a decision herself regarding her own
medical treatment or is unable to communicate her wishes
regarding such treatment. A physician can be satisfied that an
advance medical directive needs to be acted upon only when the

executor is incapable of making.a decision or communicating her
wishes. This is the very basis of an advance medical directive
and the fundamentai réason for its execution.

It followé thét when' j'che executor is incapable df_making a
decision or. communicating her wishes, there can be no guestion

of the physician informing the executor of thé nature of the

liness, availability of medical care, consequences of alternative

forms of treatment and consequences of remaining untreated.

There can also be no tj;.iestion of ensuring that theTekecutor has

understood the infor‘métion provided, théught over the options,

and reached the conclusion that thé withdrawal or refusal of
medical treatment is the best choice. However, this is what is
contemplated by the. directions of this Hon'ble Court in the
present'directions, atl. para 191(d)iii).

Similarly, this .Ho’n'blé ‘Court,. at para 191(d)(vi) of ‘the present
di.rec_tions,.lWhi!é s_taii-ng when an advance medical directive can

be given e.ffeét to, states that:

“The Board constituted by the Collector must beforehand

ascertain the wishes of the executor if he is in a position to
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communicate and is- capable of understanding the

consequences of withdrawal of medical treatment.”

20. Again, there can be no 'q'uestio.n of ascertaining the wishes of the

21.

executor to det’ermi'ne whether or not an advance medical
directive should be given effect. An advance medical directive
can only be given effect when the executor cannot express
his/herftheir wishes.

There’fore, it_, |s humbly submitted that this inconsistency in the
present dir"ectilc.ms bé ..'rémoVed by clarifying that.an advance
medical direct.ive can be given effect to only when thé executor
of the directive is in¢apéble éf taking a decision regarding her

medical treatment or-of expressing her wishes regarding such

treatment. Para 191 (d)(ii) of the present guidelineé should be
modified to-read as follows:
k| the physician t.r'eating the patient (executor of the

document) is satisfied that the instructions given in the
document need to be acted upon,_he shall inform the

guardian/close relative of the patient, as the cas-e may be,
about the nature of iliness, the availability of medical care
and consequences of alternative forms of treatment and
the consequences of remaining untreated. He must also
ensure that he believes on reasonable grounds that the

quardian/close relative of the patient understands the

information provided, has cogitated over the options and
has come to a firm view that the option of withdrawal or
refusal of medical treatment is the best choice.”
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Decision to Withhold or Withdraw Life-Sustaining Treatment to

be taken by the Patient's Treating Team in consultation with the

Patient's Family and/or-Guaﬂian or Next Friend

In para 191(d)(iv) of thg present directions, this Hon’ble Court
has imposed an obligation on the physician/hospital where the
executor of an advance medical directive has been admitted to
constitute a Medical Board to provide a preliminary opinion
Whether or not the instructions to withhold or withdraw life-
sustaining treatment in the advance medical directive should be
given effect to. This Medical Board is to consist of the Head of
the treating Department and at le.ast three experts from the fields
of general 'mediciné, cardiology, neurology,. ‘hephroiogy,
psychiatry or oncology with experience in critiéal care and an
overall standing of at least twenty years in the medical
profession. The same obligation has also been imposed in para

192 (i), where the‘pa:ti_‘ent has not executed an.advance medical
directive. | .

lt is humbly submitted that the requir’ément to cdn‘stitute a
Hospital Medical B@ard tb make decisilons about the withholding
or withdra-wal of Iifé—s_ustéining treatment is contrary to existing
treatment guidelines i_a‘nd:‘ protocols recommended by medical
profgssionals_that _récommend that such décisions ‘,should be
taken by the patient‘s'tfeating team. A joint position .stétemelnt of
the Applicaﬁt hereiﬁ,-t_he Indian Society of Critical Care Medicine

and the Indian Association of Palliative Care on an end-of-life

cére pol_icy', publiéhed in 2014, states, at pg. 78, tﬁat
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*Many healthcare professionals are usually fnvtl;!r*/ed in the
care of écufe/j/ ill patients including the intensivist, the
primary care team and .fhe specialists to whom the patient
may have be’en‘réferred. The doctor under whose care the
patient is admr'tred assumes primary care for the patient. In
c/ose'd units, this doctor is the intensivist but more not often
than not units in India.are semi-open, semi-closed, or open
in which case the primary physician is from the respective
Specialty. Each specialist is likely to have dfffering opinion
about fu'tility-and about when to start EOLD [end—of-}ife—
décr‘sion,-making]; The intensivist often has fo assume the
role Of‘c;oordfnafc'#r and communicate with all s't-akeholders
in ord_ér to arrive at a consensus. This is a painstaking and
arduous process. It is a good plan to schedule a m.eetfnq -
am_onq alf siqnfﬁcant_ca_reqive_rs and establish a consensus
before staﬁinq'EOLD with the family.” {emphasis supplied]

Thus, medical pro'fessionals recommend that decisions about
end-of'-life c'afé be t-é‘k.en by significant caregivers. This means
do'.ctor.s wHo-'are parﬁ ofthe patient’s treating team, nclJt. by a group
of'ott‘wer e#perfs, as_la_id down in the present directions in paras
192 (H)(iv).and 192(1')‘.. The rationale for this is that end-of-life care
is seen as. a shared “decision-making procesé betWeen the
patient, the family and his/her/their caregivers. This involves
repeated discussions and communications that are open, honest
and consistent. To achieve this, it is essential that caregivers are
able to build a rapport with their patients and families. A Medical
Board comprising experts will not be able to build a rapportin the
same way as doctors who form part of the patient’s treating team,

Such a Medical Board is also unlikely to have the same

information as the paﬁti.ent’s treating team about the values and
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wi.shés of the patiehténd her family. This is because they will not
have pad the same o'p.p,ortunilty as the patient's treating team to
get to know them ar.1d, her family. A copy of the joiht position
statement of fhe India‘n'Society of Critical Care Medicine and the
indian Association of Palliative Care recommending that
decisions about end of life care are taken by the significant
caregivers of the patient is annexed and marked hereto as
Annexure A-8. Pages (3£% to Yed )

24. A consensus position statement of the Indian Association of
Palliative Care on an end Of. life care policy for the dying,
published in 2014, in the Indian Journal of Palliative Care, also
recommends that ‘deci.sions aboﬁt the withholding or withdrawal
of life-sustaining trea‘tment_ be taken by the piatieht’s treating
team. At pg. 173, this statement notes that |

End of life decision-making is a complex process but is vital
for good EOLC [end of life care]. The decision-makers

should always be the primary care givers, in consultation

with the palliative care feam. Primary care givers are the

ones who - ha,ve_' longer patientfamily contact and
therapeutic ~bonding, which could facilitate better

communication and decision-making. [emphasis supplied]

The Hospital Medicé_l Board to be constituted in accordance with

the present guidelines will comprise experts who will not be the
primary caregivers of the patient. These experts wili n@t have the
opportunity fo_r sustained contact and bonding with the patient

and her fa_imil_y that is recommended by medical professionals

that specia'lis‘el in énd_- of life care. A copy of the consensus
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position statement of the Indian Association of Palliative Care,

recommending that de:c;ision-makers for end of life care should
always be the primary Caregivers is annexed and marked hereto

as Annexure A-. Pages (heet to Yiey) |

The Applicant'heréjn, the Indian Society for Critical Care

Medicine, has also published Guidelines for limiting life-

' prolonging interventions and providing palliative care towards the

end of life in Indian Intensive care units. These guidelines state

that

The_overall responsibility for the decision rests with the
attending physician/intensivist of the patient, who must
ensure that all members of the caregiver team,including the
medical and nursing staff represent the same approach to
the care of the patient. [emphasis supplied]

The guidelines‘alscﬁ emphasise the importance of eérly and
effective communication about end of life decision-making
betweén patients, _his/her/their families and doctors. Such
cdmmunic‘ationrequjres ‘frequent and conslstent'-information
provi‘dred Dy asi_ng[é contact physician, preferably an intensivist.’
If a Hospital Medical:'Board, comprising medical experfs that are
not a'part ofthe.patier}tés treating team, were to be entruéted with
the decision to withhold or withdraw life-sustaining treatment, as
laid down in the present guidelines, there would be a break in the
frequent and consistent information-sharing between the patient,
her family and the treating doctors, as recommended in the
guidelines published by the Applicar;t. A copy of these
guidelines, affirming that the overall responsibility for the

withholding or withdrawing of life-sustaining treatment lies with
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the attenr“img physuczan is annexed znd marked hereto as
Annfxuve A-10. Pages (Wlo to'fi\4 )

The rReed for the mvolvement of the patient's caregiving team in
dec:]smn-ma‘-klng proces_ses relating to end of life care‘has also
been reiterated by the Indian Academy of Paediatrics in a
Consensus Statement. A copy of this statement (Mishra S,
Mukhopadhyay K, Tiwari S, Bangal R, Yadav B, Sachdeva A and
Kumar V. End-of-life care; Consensus Statement py Indian
Academy of Paediatrics. /ndian Paediatrfcg (2017):54,851-859 is

annexed hereto and marked as Annexure A-11. Pages M3 toy 1y

The participation of the patient's caregiving team also reflects the
professmnal consensys of critical care physicians worldW|de A
study on the Consensus for Worldwide End- of-L:fe Practlce for
Patients in Intensive Caré Units, published in the American
Journal of Respiratory and Critical Care Medicine in 2014, based
on the responses of 3,049 participants from 32 countries, also
recorded consensus that end of life care decisions are to be
taken through commuﬁi’cation between the patiént, his fa&xily and
the patient's health care team. A copy of this study (Sprung CL,
Trough RD, Curtis JR -Jo.int GM, Barras M, Michelson A Brie gel
J, Keseciog]u"J‘,' Efféren L, De Robertis E, Bulpa P, Metnitz P,
Patil N, Hawryluck L;‘Manthous C, Moreno R, Leonard S, Hill NS,
Wennberg E, McDermid RC, Mikstacki A, Mularski RA, Hartog
CS, Avidan A, Séekin‘g worldwide professional consensus on the
principles qf end-ofélife care for the critically ill: the WELPICUS

study. Am J Respir Crit Care Med. 2014; 190(8):855—



27.

2%

€5.di10.1 164/rcem.201403-0593CCls annexed and marked
hereto as Annexure A-12, ‘Pages (b\\..\u\ toMG S )

This confirms the p'o:f_sition adopted by the jury of the 5th
International ConsensdsrConference in Critical Care at Belgium
in 2003, where lt was recognlsed that the ultimately respon5|b|l|ty
for a patient's medloal care vested in the attending clinician and
that deClS,IOﬂS abodt the withholding or withdrawal of life-
sustaining treatment_ o.dgh:t to involve communication between
the caregiving team a.nd the patient and his family‘. A copy of the

i

statement made at this International Consensus Conference

(Catlet J; Thij's LG, Antonelli M, Cassell J, Cox P, Hill N, et al .
Challenges in end-of-tife care in the ICU: Statement of the 5th
lntematlonal Consensus Conference in Critical Care Brussels
Belgtum Apnl 2003 Intensive Care Medicine 2004: 30 770-84)

is annexed and marked hereto as Annexure A-1 3.@3 QAS( ~U7a]

The statements in Annexures A-8, A-9 and A-10, A-11, A-12 and
A- 13 demonstrate that Indian and global professmnat medical
opmlon recomme.nds that decisions about the withholding or
withdrawal of IifeQSustaining treatment be taken through a shared
decision-making process between the patient, hetfamily and her
doctors. Trustis an important component of this and can only be

built when doctors have had the opportunity to build a rapport

- with patients and their families. Only doctors that are the primary

or significant caregivers of the patient or part of the treating team
will have this opportunity. It is therefore, humbly submitted that

the present directions at paragraphs 192(d)(iv) and 192(i) be
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modified to allow the decision regarding the withholding or
withdfé'wal.ofIife-susta.i_hing treatment to be taken by three senior
do;tolrsl of .thé .pati'er.it"‘s" treating team after communicating with
and talaking 'into a'c.co'u_nt the wishes of the patient’s family and/or
next friend or guardian_.

Prior Approval of Medical Board Constituted by the
Collector and Presence of the Judicial Magistrate of the

First Class not to be required for the withholding or
withdrawal of life-sustaining treatment

In Para 181(d)(v) of the present guidelines, this Hon'ble Court
has laid down the procedure that shou[d‘follow the preliminary
opinion of the Hospital Medical Board certifying the withholding
or withdrawal of life-sustaining treatment. In such a case, the
physician/hospital must inform. the jurisdictionall Collector, who
must then cohstitute'ahbther Medical Board comprising the Chief
5istrict Medical oﬁiéefr and three expert doctors who were not
members of the Hospital Medical Board. This secohd Board must
jointly visit- the hospital where the patient is and decide whether
or not to endorse the decision of the Hospital Medical Board. In
Para 191(d)(vii) of the_‘;present guidelines, this Hon’bte Court has
stated that if the éé_édhd Board also certifies that life-sustaining
treatmentAshould be ‘w:it‘hheld or withdrawn, this decision must be
conveyed fo 'thel J'ud_i_ci'al Magistrate of the .First- Class. The
Magistrate rﬁUsf viisit the patient and finally authorise the
implementation df the decision to withhAold or withdraw life-

sustaining treatment.
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29. ltis humbly submitted that the procedure lz2id down in the present

30.

guidelines is not practically capable of implementation. This is
because such a procedure is likely to be lengthy and unsuited to
intensive care setting's:',:where decisions about the withholding or
withdrawal of life-sd.st.ainir_]g treatment must usually be taken
within a few hours .o:rl:.a couple of weeks, at the very maost,
Implementing the procedure laid dowri.in the present guidelines
runs the risk offoréir_ig the patient to submit to treatment that she
might explicitly ‘ndt halv'.e de'sired, thereby violating her right to
bodily autonorﬁy, as ‘weil as of increasing the ~costs  of

nospitalisation.

The Applicant herein, the Indian Society of Critical Care
Medicine, - is an -association of around 10,000  medical

pr_ofessionalé who h-ave_ specialised in the care of', critically-ill

patients, and who - have considerable experience working in

intensive cére ,settihgs-in India and have overlapping, multiple
speéié!itiesin‘ anaeSgheSiology, internal medicine, pulmonology,
surgefy, pa_ediatrics aﬁd neonatology. The Society was set up in
1898 to establish béhchmarks and best practices in critical care,
to p[omo_te'awérehe's:s and research and to provide continuing
education a‘nd resear:c:h to physicians and nurses. T‘he App[icant
issued a statement' én 21.08.2018 in response to the present
guidelines. A copy of this statement of the Indian Society of
Critical Care Medicine is annexed and marked hereto as
Annexure A-14. Pages (\»\:H to M7 ). This statement, while

referring to the present guidelines notes that:
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..the difficulties inherent in this procedure are obvious and
will make the judgment ineffectual in practice. While it does
away with a precedure involving the High Court prescribed

in the_Afuna Shanbaug judgment, it has replaced it with

g another potentially lengthy procedure. Death and dying in
| hospitals are co_mm‘on and disproportionate interventions
| too aré commo"np/ace“ Too have a procedure that involves
too many peréons and procedure would be cumbersome.

Safeguards if too heavy may actually defeat the main

purpose-that of caring appropriately for the dying and their
families.

To detail the problems:

1. This decision-making is largely required for serious or
critically-ill patients who are often admitted to ICUs. This
decision-making worldwide takes place within a few
hours to usually a maximum of 2 weeks. Because the SC
recommended process will be very lengthy to implement,
it is unlikely to be usable for most patients in ICUs except
for those in the persistent vegetative state which is an
exceptional situation.

This statement of the fapplicant, pointing out the time within which
d.ecisions ére -usua_!iy required to be taken in in_ténsive care
settings Is alfﬁrmed: by the studies listed beIoW- that have
measured the average length of stay of patients in intensive care
units in tertiary hospitals in India, as well as the time within which

decisions refated to the end of life care are taken.

(i) Aditi Agrawal, Mahendra Bhauraoi Gandhe. Swapnali

Gandhe, Nikhil Aqra:wal.‘ ‘Study of lenath of stay and average

cost of treatment ih'Medicine Intensive Care Unit at'tertiary care

center' (2017) 4- Journal of Health Research and Reviews in

Developing Countries: This study, conducted at a tertiary care

hospital in Mumbai, found that the average étay of a pa{ient inan

i
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intensive care unit Waé 4 days. A copy of this study of langth of
stay and average cost of treatment in tMedicine intensive care
Unit at tertiary care centre is annexed and marked hereto as

Annexure A-15. Pages (W tot1d#()

(if) Divatia JV, Amin P’R,Ramakrishngn N, et al. Intensive Care

in_India: The Indian 'lhtensive Care_Case Mix and Practice

Patterns Study. lnd;‘a'n3',/ Crit Care Med. 2016: 20(4): 21 6-25: This

study found thét _thé _:m,edian length of stay of patients in an
intensive care unit Was 6 .dayls. A copy of Intensive care in India
The Indian intensivecare.case mix and practice patterns study
this study is annexed and marked hereto as Annexure A-‘IG.

Pages (\&° to So\ )

(i) Mani RK. Mandal AK, Bal S, Javeri Y, Kumar R, Nama DK et

al End-of-life decisions in an Indian intensive care-unit. Intensive

C'are' Med (2009) 35:1713-1719:.  This r.etrospective.
obséwational.study- of consecutive patients admitted'to a 12-bed,
closed surgi'cal medical intensive care unit observed that 53% of
decisions relating ’[d the withholding or withdréwal of life-
s-ustainin-g' 'freatment were taken in the first week of admitting
bati.ents to the intensive care unit. A copy of this study end-of-
live deisions in-'a:‘lhdian intensive care unit ils énnéxed and

marked hereto as Annexure A-17. Pages (59@ to So% )

The three-tier process laid down in the present directions,
involving the Hospital Medical Board, the Medical Board

constituted by the Collector and finally the Judicial Magistrate of



the Fifét.Class, will hﬁt be capable of implementa%fh within the
time in which batient:s, their families and their treating doctors are
typical_ly requli.r-ed to rh‘ake a decision regarding the withholding
or_wit‘hdrawal of Iife-Ssttaining treatment. Another reason for this
1S thef sheer number of patients in Indian intensive care units, for
a éigniﬁcaht propprti'on of whom a decision about withholding or
withdlrawing_Jife-sUst‘ai.n'ing treatment will have to‘be-‘tak.en. The
scientific study in A:nﬁ'exure A-16 analysed the dat'é of 4038
patients from 120 intensive care units in India over four separate
days, 1495 or 37 per cent of such patients received mechanical
ventilation, which is a form of life-sustaining treatment. It would
be physically impossible for Medical Boards constituted by the
Collector and Judicial Magistrates of t.he First Class to bhe
physically present to verify the withdrawal of ventilation in each
of these 1495 cases over 4 da}',/s, even if it were assumed that a
separate Medical Board and a separate Judicial Ma;gistrate were
assigned‘ to each 'of-th:e 120 intensive care units. In ar%other study
of intensive care unité in fdur major public hospitals in Mumbai,
limitation of life-sustaining treatment occurred in nearly 34 per
cent of the deaths of patients admitted to such units, providing
further conﬁrmation.of the vast number of decisions thaf would
have to be taken b'yf:‘Medical Beards. ard Judisial Magistrates
under the present difebtibns. A copy of this study'(Kapadia F,
Singh M, Divatia J, Vaidyanathan P, Udwadia FE, Raisinghaney
SJ, Limaye HS, Karnad DR (2005) Limitation .and withdrawal of

intensive therapy at énd of life: practices in intensive care units



32,

33.

3Y

in Mumbai, India. Crit -:Car'e Med 33:1272-1275) is annexed and

marked hereto as Annexure A-18. Pages (5’@7 to S| )

The unworkability of the present directions is also compounded

by the fact that Judicial Magistrates of the First Class already
have a considerable workload, being empowered to try offences

under a wide range Q_f Qentral and State legislation. Acco'rding to
figures released by '.thiisl"i‘-lon'ble Court, as of 30'06.2'018, there
were 19957168 crifhir{at cases p’ending in diétr‘iot and
subordina’;e coru-:rts aérbss India, a sighificant portion of which are
likely to be before J':udicia'l Magistrates of the First Class. Since

Judicial Magistrates are already overburdened, it will not be

possible for them to perform an additional timeﬁon'suming task

that requires . them to physically visit hospitals and satisfy
themselves about the withholding or withdrawal of life-sustaining

treatment,

A Iohg_drawn-out‘e‘nd of life decision-making process is not
desi‘rabl‘e ‘giv‘e'n ‘the costs of hospitalisation in india. The
statemént issuéd_by the Applicant herein and set outin Annexure
A-14llnotes‘ ﬂjat in-the time that will be taken to irﬁplement the
&e_cisioﬁ;m'akihg .lp,ro_t':ess laid down in the presént directions,
'hos‘pital éosts in th_e.jord.ér of tens of thousands of rdpees will be
inclirred. The Coasensus- Position Statement of the Indian
Associatioh of Pal_liétive Care in Annexure A-lQ cités a study

conducted at a tertiary hospital in India which demonstrates that

high hospital costs may force patients to leave against medical
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advice. Other studies, listed bslow, alse provide evidence of the
imract of high. costs in intensive czre units in India on

1 : . .
economically vulnerable sections of society:

(i) Peter JV, Thomas K, Javaseelan L. Yadav B, Sudarsan T,

Christina J. Revathi A, Sudarsanam, TD. Cost of Intensive Care

in_Intia. International_Journal of Technology Assessment in

Health Care (2016) 32:4, 241-245: This study evaluating the cost

and extent of financial Subsidy required for patients admitted to

an intensive care Uhit in India concluded that the family's
contribution to expenses exceeded their willingness 1o pay, but a
substantial subsidy of 33 per cent was still required to meet the
costs of their care. The study recommended urgent alternate
financing strategies for the poor and the optimal use of resources
in intensive care settings. A copy of this study cost of intensive
care in [ndia is annexed and marked hereto as Annexure A-19.

Pages ( {3 togmf) _

(ify Kulkarni, AP, Divatia, J. A prospective audit of costs of

intensive care in cancer patients in India. Indian Journal of

Critical Care Medicine (2013) 17:5, 292-297: This study of an

Indian cancer hospital concluded that although the costs of
intensive care in India were lower than in Western settings, the
daily cost of intens_ivle::' care in India was apprdximately “l 00 times
the per capita inc.ome,o'f an average Indian, therelby placing a
much greater burdleﬁ on them. A copy 6f this study a prospective

audit of costs of intensive care in cancer patients in India is
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annexed and marked hereto as Annexure A-20. Pages (1% tosS29

)

These studies demobstrate that a long decision—meking process
will increase hospital costs, prompting patients and their families
to forego appropriate end of life care, thereby depriving them of
the very protection that the present directions are intended to
guarantee. This Hen’ble Court, in itsjudgment'date.d‘097.03.2018
affirmed a batieht’s :‘rlights.to autonomy, dignity and privacy,
including the right to refbse life»sust_aihing medical treatment.
The longer a batieht’ is required to- submit to such treatment
because of a lengthy approval process, the more likely are these

rights to be dl[uted thereby defeatmg the spmt cof the Judgment

of this Hon ble Court

i

. In Iight' of the‘pr‘actifcal impossibility of implementing the present
direetions,r' jt-ishu‘mb[y_submitted that the decision to withhold or
withdraw life-sustaining treatment should be taken by three
senior 'doctors of the patient’s treating team, following
: consulta‘aons wuth the patlent s family members and/or guardlans
or next frlends The pr[or approval of the second Medical Board
constltuted by the Coﬂector or the Judicial Maglstrate of the First
Class should not be mandatory for the lmplementatlon of a

decnsnon to wnhhold or withdraw life- -sustaining treatment.
L | ' ‘ |
. In order to ensure appropriate safeguards, it is submitted that

decisions to withhold or withdraw life-sustaining treatment should

be submitted to a post-facto review, as recommended by medical
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profes'siona{s.tThe Consensus Position Statement of the Indian
Associatior_\'of Palliative Care in Annexure A-9 recommends that
a multi-disciplinary team should review the end of life care
provided fo und,erstand géps in the process and recommend any
changes. A s‘imilar fe\)iéw process for end of life decisions is
recommendéd in the “Joint Position Statement of thé Applicant

he're-,in,‘- the Indian Soéiety of Critical Care Medicine and the

b}

Indian Association'o_f'P_alliative Care, set out in Annexure A-8 as
well ds in the statement made at the 5th International Consensus

Conference in ‘C'riticél :_Care, set out in Annexure A-13.

It is submitted that the review of decisions to withhold or withdraw
life-sustaining treatment could follow the process suggested by

the Applicant in its statement in Annexure A-14. The statement

recommends that:

Each facility that operates an ICU must constitute a
standing Clinical Ethics Committee (CEC) or must have
access to a standing jurisdictional CEC which may be
constituted by the District Collector or Chief Medical
Officer. This committee will have adequate representation
from outside the hospitalffacility including legal experts,
patient advocates/NGOs, etc. All cases where WH/WD-
LST [withholding or withdrawing of life-sustaining
treatment] is carried out must mandatorily be audited post-
facto by the concerned committee and their
recommendations  will be  binding  on  the
hospitalfacility/local administration within pre-specified
time limits. This committee will also be involved from the

beginning if there is a lack of consensus between
surrogates and.the treating team.

Therefore, it'is submi,tted_thrat, instead of the Medical Board to be -
constituted by the -Co]lector, as laid down in the present

guidelines, a ,Clin.i‘cai Ethics Committee be constituted. This
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Committee could be constituted, either at the hospital, if the
hospital has a sufficiently Iargel number of patients in intensive
Cére units, or at the district level, where the Committee may be
aCcessed_'by other health care institutions. Instead _gif requiring
the prior appfova! of. the Medical Board constitut‘ed by the
Collector, and of the Judicial Magistrate of the First Class, it is
submitted that such a Clinical Ethics Committee be required to
conduct a post-facto review of decisions to withhold or withdraw
life-sustaining treat_mge:nt, and make - recommendations  to
improve the end. of 1ife_§ de¢15ion-making process. This will allow
end of life care decisxions- to be implemented in a time!y' manner,
without  submitting the_ patient to unnecessary .medical
interventions and"h'o'spital_ costs, while also enéurilng sufficient
checks against the éb‘Use of the process. A postjfacto review of
this nature Will also be in‘ accordance with care an‘d‘treatment

guidelines recommended by medical professionals around the

world.

Withdrawal'of Iifé-sustaininq treatment in the case of brain-
stem death independent of consent for organ donation

In India, there are 7_différent definitions of death under different
1aws_. Sectioh;2(b) bf'the Registration of Births and Deaths _Act,
196.9.,‘ defines death'as the 'permanent disappearance of all
e‘vide.ncé‘ -o‘fllife 'at‘any time after live-birth has taken place.’
Sec’tibn '2(e)' of.the Transplantation of Human. Organs and
Tissues Act, 1994 deﬁnes a deceased person as a ‘person in

whom permanent disappearance of all evidence of lh"‘eroccurs, by
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reason bf brain-éterﬁ death orin a cardio-pulmor;\?r?sense, at
any time after live birth has taken place.” While the earlier law
defines death in terms of the cessation of cardiac and respiratory
functions, the later one explicitly recognises brain-stem death as
a form of death. Thefefofe, under the Transplantation of Human
Organs énd Tissues Act, 1994, even if a person’s cardiac and
respiréltory fUrict.ions.are ‘.being performed artificially, fbr example,
thfo_ugh ektracorpore_al membrane oxygenation or left ventricular
as’sis?t devi‘.ces, s_uch_“a’ _perSOn would be considered déceased by

reasén of brain-steﬁT death. Brain-stem death is dlefined in
section 2(d) of this Iaw as the ‘stage at which all funéﬂ'bns of the
brain stem have permanently and irreversibly ceased and is so
certified under sub-section (8) of section 3. Uﬁder sub-section

(8) of section 3, brain-stem death is to be certified by a Board of

medical experts.

When a person has been certified deaa (whether by virtue of
brain-stem death or otherwise), it follows that they may be
withdrawn erm a ventilator. Véntilating a dead personis contrary
to ethical medical braétice. In June, 2018, the. Delhi State
Consumer R_e'dres.sajl Commission imposed a fine of 5 lakh
rupees on a hospital for ‘venti]ating a person who had been
certified brain dead. It found that there was no medical
justification for this and awarded compensation to the patient’s
parents for mental agony and emc;tional suffering. A copy of the

news article repo_rtijhg this case (Aamir Khan, 'Hospital kept brain |
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dead boy alive, fined Rs 5L, The Times of India 24 Jun= 2018) is

annexed and marked hereto as Annexure A-21. Pages (SJsf0 S3)

However, because brain-stem death has been defined only
under the Transpl'anta:tion of Human Organs and Tissues Act,
1994, it has c’r_eated'cénfusion among medical practitioners who
are of the opinion that a patient may be certified brain;stem dead
and taken off a ventilator only if the family/guardian of the patient
consent to the donation of her organs. An article reporting this
anomalous practice by medical professionals in-India (Suni!
Shroff, Sumana'N'avi:n, “Brain death” and “circulatory death”
Need for a uniform definition of death in.India”) was published in
the Indian Journal of Medical Ethics in September 2018. This
article de'scri‘.oes. thé prevailing confusion regarding the link
between brain-stem ;_dlea'th' certification and organ donation as
follows:
Many'dqcto-r_s'are also of the opinion that consént is
required- to withdraw ventilation from a person certified
brain dead. False and misleading stories in the media of a
peﬁéon' making a “miraculous recovery” from coma or &
“dead person coming alive” may have led to these doctors
taking a defensive stand. The public has. difficulty in
. understanding and accepting that brain death is, in fact,
death, since the heart is still beating and the body is warm
to the 'tbuch With occasional spinal reflexes. This can make
 a doctor refuctant to withdraw ventilation. There are
_ situations in which the family of a brain-dead person
. demands continuation of the ventilator, hoping for a

“miracle”. and becomes belligerent if doctors advise turning

it.off. HoSpitél_S, in such situations, have often yielded to the
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wishes of relatives. Continuing the ventilation of a brain
dead patient also prevents care of another critical patient

when ICU beds are full, and to ethical dilemmas among
clinicians.”
A copy of the article in the Indian Journal of Medical Ethics,
pointing ‘out the legal uncertainty regarding the link between

brain-stem death is annexed and marked hereto és Annexure

A-22. Pages (_I§'§ 6 téé%\)

The presént direcfionslaid down by this Hon'ble C’durt, govern
the {N.ithholding or'withdrawal of life-sustaining treatment for
persons who are terminally-ill or surviving on life-support. A
person Whé has suffered brain-stem death, but has not been
taken off a ventilatof could be said to be ‘surviving' on life-
support, thereby falling within the ambit of the present directions.
The present directions do not make the withholding or withdrawal

of life-sustaining treatment contingent upon the consent of the

'patient or her family to the donation of her organs under the

Transplantation of Human Organs and Tissues Act, 1984. Given

the prevailing uncertainty ~among the medical profession

'regardmg the removal of bram stem dead persons from

‘vent||ators it is humbly submitted that this Hon'ble Court clarify

that life-sustalnlng treatment may be withdrawn from persons
who have suffered brain-stem death, irrespective of their consent
for organ donation. Such cases should continue to be governed

by the Transplantation of Human Organs and Tissues Act, 1994,
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under section 3(8) of which a process for the certification of brain-

stem death has already been provided.

The lack of legal clarity regarding end of life care decision-
making can have an adverse impact on patients by preventing
doctors from acting in their best interests. The Consensus

Position ‘Statement ‘ofjfthe Indian Association of Palliative Care,

in Annexure A-9 notes that:

Due to the lack of legal protection, Indian physicians

practise defensive medicine, resulting In many
inappropriate interventions being done. This ultimately
results in holistic suffering instead of holistic care for the
dying person ‘and the family. |

The study in Annexu“r'é; A-16, which found a high proportion of
terminal disclha:rges'from the intensive care units of 4 hospitals
in India concluded 'fhét its findings suggested that:

End-oﬁlife-care in Indian ICUs may be suboptimal and is
probably related to the unresolved legal status of

" withholding and withdrawal of life-sustaining treatments in
critically ilf 'paﬁents in India.

Although this Hon'ble Court has settied this legal uncertainty in

its jud‘gement,‘granting legal backing to advance medical

directives as well as the withholding or withdrawal of life-

sustaining treatment, there remains considerable confusion

among me_dical' proféssionals regarding the implementation of

the present directions. At a public discussion held at the Seth

Gordhandas Sunderdas Medical College, King Edward VIl

MemoriéI-HOSpitéi_. ‘Mumbai on 10.03.2018, experts expressed
| e
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' their concerns regarding the workability of the present directions.
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Copiées of news reports in the Times of India {(Swati Deshpande,
‘Experts Hail SC verdict, but fear implementation is unworkable',
11 March 2Q18) aﬁd'the Hindustan Times (Aayushi Pratap,
‘Passive euthanasia:. Here's why Mumbal experts feel
im»pleméht‘ingl living will is a challenge’ 10 March 20‘18), writing
about tHese '-conce'rn:s fare annexed and marked hereto as
Annexu'res. A§23 Pageis(535' tos?6 ) and A-24. Pages
(33 tosuy) |

A 2015 study by the Economist Intelligence Unit and
cémmissidned by the Lién Foundation on a Quality of Death
Indetx that ranks parllié.tive care across the worlqula.ces India at
the 67th pdsitioh outz o‘.f'the 80 countries surveyed. It isl at the 59th
position in the quality of care category and 74th 'in the
affordability of care category. A copy of this study is marked and
annexed hereto as Annexure A-25. Pages (SU2L tob(2.)

This demonstraies that India has not been able to protect the

right of persons to die with dignity. The judgement of this Hon'ble

Court on 09.03.2018 is an important step towards addressing

this. it is humbly submitted that the modifications/clarifications

prayed forinthis application are essential to ensure that the spirit

of the judgement of this Hon'ble Court is_éppropriately

implemented, that medicél professionals are able to act in the
best interests of their patients while making decisions regarding

the withholding or withdrawal of life-sustaining treatments, and



(i)

(iii)

(iv)

Y

that all persons are able to exercise, without hindrance, their

rights to autonomy, privacy and a dignified death.

PRAYER

In light of the above legal and factual submissions, it is therefore
prayed that this Hon'ble Court may be pleased to clarify or modify
its judgement dated 09.03.2018 $uch that: |
| an advance méd’icgl directive be permitted to bé executed
before a Notary, as an éltemative to its execution before a
Judicial‘Magistrate of the First Class:
an advance medical directive comes into operation only when
its executor is incapable of exercising hér judgement or
expressing her _w_i'shAé.,s; l
the decision rega'rd.i'n_g jthle withholding or withdrawal of life-
sustaining tfeatm’eﬁt be p.ermitted to be taken by‘ the treating
team of th.é-pat_ient comprising three senior doctors, after
communicati'ng with and taking into account the wishes of her
family and/or next friend or guardian;
th‘e prior approval. of the Medical Board constituted by’ the
-Clqll'éctor,, ,-as‘wejl as of the Judicial Magistrate of the First
Class nbt'be req;Jir_ed for the implementation of a decision to
.withholld-olr withdraw life-éustaining treatment, so long as all
* such decisions are feviewed post-facto by a Clinical Ethics
Committee:
- the withdrawal of life-sustaining treatment from a person who

has suﬁefed braih-stem death be permitted, irrespective of



whether such person or her family had consented to the

donation ¢f their organs;

(vi) and pass such further and other orders as this Hon'ble Court

may deem fit and proper.

Filed by:

Drawn by | _ Rashmi Nandakumar

Advocate for the Applicant
Place: Delhi

Date:08.07.2019



